 SEQ CHAPTER \h \r 1PUBLIC HEARING
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TESTIMONY OF

ELIZABETH A. NOËL, ESQ.

PEOPLE’S COUNSEL FOR THE DISTRICT OF COLUMBIA

I. Overview 
Good morning Chairperson Cheh and members of the Committee. The Office of 
the People’s Counsel ( “Office” or “OPC”) thanks the D.C. Council and this committee for this opportunity to provide comments on Bill 17-492, the “Clean and Affordable Energy Act of 2007” (“Draft Bill”). The goals of the Draft Bill are laudable and desirable for the consumers of the District of Columbia.  Accordingly, OPC wholeheartedly supports the Council’s objective. OPC views the proposed legislation through a singular consumer prism: How to ensure the continued provision of safe, reliable and “affordable’’ electric  rates while effectively reducing D.C’s footprint on the environment, i.e., “ ensuring every ratepayer dollar spent is a good dollar” used for an effective and viable plan.

In this spirit OPC submits the Draft Bill raises two overriding questions: (1) is the structure to be established by the legislation reasonably likely to produce benefits the Draft Bill seeks, and (2) can District consumers afford the programs that would be mandated by the legislation?

II. Guiding Principles of any Approach:  Leadership, Fiscal Accountability, Governance, Enforcement Authority

There are no magic pills, or panaceas that will resolve the issues. As shepherds of the process, the decision makers must consider all reasonable options. Therefore, it is important to step back and understand the fundamental principles that should guide the District as we consider the best steps for addressing the city’s energy future.

A.
Leadership

OPC commends the D.C. Council for taking a first step towards addressing the concern that many have about ensuring that the District of Columbia has clean and affordable energy.  Our office believes strong leadership among the executive and legislative branches of our government is essential to making the District an example to the nation that ensuring affordable energy while reducing the District’s footprint on the planet are critical. First, OPC believes the Mayor must demonstrate a willingness to commit the city’s resources and funds towards achieving energy efficiency.  Second, the D.C. Council must develop legislative mandates that require the committed and collaborative efforts of all stakeholders toward achieving an energy efficient city. What’s critically essential is a comprehensive plan that considers all possible measures to be taken in the areas of power generation, transportation, and buildings that reflect the collective wisdom of all stakeholders. The plan considers the measures, the cost of the measures, and, most importantly, the expected benefits that the city will receive.  Leadership is needed to develop this comprehensive energy plan for the District.
B.
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OPC is always concerned when District ratepayers are asked to pay for new and untested programs that may or may not yield benefits greater than the costs.  In the D.C. Council’s deliberations on this legislation, fiscal accountability must be high on the list.  It is incumbent upon all stakeholders, including the District Department of the Environment (“DDOE”) the D.C. Council, and the Public Service Commission of the District of Columbia (“DC PSC”), to be vigilant in ensuring ratepayer dollars are spent wisely and well, and not simply on the latest energy efficiency whim and fancy.  Fiscal constraint must be the guiding principle used to determine how ratepayer funds will be spent.  Programs must be cost effective and provide real and tangible benefits to District ratepayers in this lifetime.  OPC supports programs that encourage energy efficiency, provided they translate into measurable benefits for D.C. consumers when compared to program costs.   It is imperative that fiscal accountability be a priority given that natural gas and electricity prices are increasing steadily every year. 

C.
Governance

Governance refers to the appropriate organizational structure needed within the government that has the power to plan and coordinate the efforts taken under the plan.  Such entity should have the full faith and support of the highest level of governance and the people.   As we stated in testimony before this committee’s hearing on Government Funded Energy Efficiency in the District of Columbia, what the District needs is an appropriate organizational structure in the form of an executive level energy agency and energy czar with the laser-like focus on implementing and enforcing the District’s energy policy laws. This agency should coordinate the activities of the stakeholders, identify “best practices” suitable for the needs of the District, and lead the way to an energy efficient future for the city.
D.
Enforcement

OPC strongly supports the development of policies that allow for the enforcement of laws designed to carry out the Mayor and the D.C. Council’s mandate for the city’s energy future. Without enforcement authority, any meaningful policy becomes nothing more than a feel good solution without any accountability to the ratepayers and citizens. Good law demands sound enforcement authority that ensures that the goals and objectives are accomplished.
The proposed legislation cannot be viewed in a vacuum.  It is important to understand and take into account the regulatory background and history undergirding the development of the current regulatory environment.  OPC has prepared a comprehensive white paper detailing the legislative and regulatory history of electric restructuring and deregulation in the District of Columbia. It includes a discussion of pre-1999 electric restructuring, electric restructuring and divestiture/deregulation of generation and the impact of the 1999 Act on the DC PSC’s authority to control generation costs, standards offer service, generation supply options to promote retail competition (i.e., municipal aggregation and portfolio management), wholesale market impacts, and the current state of retail competition in the District of Columbia. See Attachment I.
III. OPC’s Role

As we indicated in testimony presented to this committee on May 17, 2007, OPC’s role in presenting District utility ratepayers and consumers has not and should not change.  OPC continues to advocate for, educate and protect D.C. ratepayers and consumers. OPC believes that consumers must receive safe, adequate and reliable service at just and reasonable rates. Part of OPC’s advocacy component is protecting ratepayer interest as stakeholders seek innovate approaches to ensuring reliable, clean and affordable energy.  Therefore, OPC will continue to educate consumers to expand their knowledge and understanding of energy markets and the regulatory environment. OPC has sponsored twelve energy expos, designed to increase awareness among District ratepayers and consumers in the area of energy efficiency. OPC believes these expos are critical to educating the public.  OPC will continue to protect ratepayers to ensure the responsibility and financial impact of decisions are shared by all stakeholders.  OPC will continue to advocate for policies that are in the public interest, including consumer safeguards and protections, with the expectation that such policies will provide the District with reliable, clean, and affordable energy.

A.
Consumer education funded by Sustainable Energy Trust Fund

Considering the need to ensure consumers are provided essential education, OPC would like to see a portion of the Sustainable Energy Trust Fund budget be allocated to fund OPC’s consumer education component. 

B.
Unless OPC has authority to affect change under traditional regulatory scheme, it is inappropriate for OPC to be a member of the SEU Oversight Board.

We are very concerned that the Draft Bill designates the People’s Counsel as one of the members of the SEU Oversight Board.  OPC is an advocate for the interests of District ratepayers and consumers.  OPC’s ability to scrutinize and criticize failings of the SEU could be compromised if OPC were a member of the Oversight Board tasked with establishing the performance requirements of the SEU.  Consequently, OPC strongly recommends that the People’s Counsel not sit among other members of the SEU Oversight Board.

IV. Inconvenient Truth (How to reconcile affordable rates with mitigation of DC’s energy footprint?)
The Office acknowledges that the District of Columbia, like most of our nation, faces a challenge ensuring that the District’s increasing demand for energy does not continue to push energy prices higher. At the same time, energy efficiency has gained renewed interest to address the inconvenient truth of global climate change caused by greenhouse gas emissions and its impact on the District’s energy footprint.  As these issues merge, the growing concern is how the District of Columbia will accomplish both objectives (i.e. stable energy prices and reduced greenhouse gas emissions.
A.
Need to reduce energy consumption


There is no doubt that the District needs to do its part to reduce energy consumption because growing demand has driven up energy costs.  As noted above, the District has seen the price of electricity rise by ___% since generation rate caps were removed in 2005. Indeed, this price is not likely to drop as demand for electricity continues to rise.
Two major ways to reduce demand are energy efficiency and greater reliance on renewable energy sources. 
1. Energy Efficiency and Rising Energy Prices

The National Action Plan for Energy Efficiency has identified several benefits from energy efficiency: (1) lower energy bills, greater customer control, and greater customer satisfaction; (2) lower cost than supplying new generation from new power plants; (3) energy efficiency is modular and quick to deploy; (4) energy savings; (5) environmental benefits; (6) economic development; and, (7) energy security.
  
While these are laudable benefits, the District, like many jurisdictions, faces a serious conflict with the emergence of energy efficiency and increased incentives occasioned by PJM’s Reliability Pricing Model (“RPM”), which was designed to provide financial incentives to generators to build new generating plants in the PJM footprint to address growing energy demand. RPM has done no more than driven up PJM generation costs with little movement among generators to build new generation.  OPC is currently reviewing the results of the first three Base Residual Auctions PJM held after RPM was implemented. The Office’s initial determination is that RPM has produced unjust and unreasonable capacity prices without attracting new generation in PJM. Consequently, there is an inherent disconnect between the desire to reduce demand and the need to build more capacity because of increased demand.  Competing policies have done nothing more than forced District consumers to pay more for energy with no assurance that prices will stabilize, let alone, fall at anytime in the near future.
As we stated in our testimony before this committee on July 12, 2007, energy efficiency is not the substitute for the failure of electricity deregulation and divestiture in the District of Columbia.  Rather, energy efficiency is a “demand” side approach aimed at enabling consumers to consume energy supply in an efficient and economic manner that should result in an overall reduction in energy consumed. But critical in this discussion is the need to fully understand and acknowledge that failing to address steady increases in the cost of electricity cannot be offset by focusing on efforts to make the District more energy efficient, regardless of the options chosen to accomplish energy efficiency.
As stated in our February 3, 2005 message to the public, “The Truth Behind Rising Electric Rates and Deregulation,” OPC favors legislation requiring the DC PSC to establish a system of economic rewards and incentives for the reducing electricity demand in the District that allows consumers to share in those savings. (See, Attachment II)
It is critical that given the failure of deregulation, energy efficiency be a component of a comprehensive energy policy that ensures reliability, while also ensuring that the price for energy is just and reasonable. 


2.
Greater reliance on renewable energy resources



OPC believes the District will have to increase its reliance on renewable energy sources to meet growing demand. The “Renewable Energy Portfolio Standard Act of 2004”
 is a valuable piece of legislation in recognizing that it is in the public interest to establish a market for renewable energy resources that should increase energy security and economic development while also reducing the District’s footprint on the environment.


B.
Existing Paradigm in D.C.
1.
RETF and NGTF with DCPSC Approving Programs-OPC comments
With the enactment of the “Retail Electric Competition and Consumer Protection 
Act of 1999”
 and the “Omnibus Utility Amendment Act of 2004,”
 the D.C. Council created public benefit charges to recover from District ratepayers monies needed to fund energy efficiency programs established by the DC PSC and administered by what was then the D.C. Office of Energy.

As the statutory representative of District consumers, OPC has filed 
comments on programs proposed by DCEO in DC PSC Formal Case Nos. 945 and 1037. While OPC believes that energy efficiency programs that are in the public interest should be approved and funded, many of the programs DCEO proposed failed to provide tangible support that the proposals served the public interest, especially since ratepayer funds were being used to finance the programs.  In many instances the DC PSC agreed with OPC and did not approve the proposals.

As will be further discussed below, the Draft Bill will not provide OPC with the same ability to scrutinize proposals to ensure that they are in the public interest given the enormous amount of ratepayer funds that will be used to fund the Sustainable Energy and Energy Assistance trust funds.  The Office believes that OPC’s statutory authority cannot be diminished whenever ratepayer funds are involved.  It is the role of a consumer advocate to ensure that ratepayer funds are spent prudently and that the purposes for which those funds are spent serve the public interest.    

2.
Uncertain impact of existing paradigm on reducing price volatility, greenhouse gas and carbon emissions

Much has been said about how to reduce energy price volatility as well as reducing greenhouse gas and carbon emissions.  As we have stated earlier, there appears to be a belief that reducing greenhouse gas and carbon emissions will result in lower energy prices. Many of the studies and best practices from other states that are referred to when talking about how the District must embark on energy efficiency may reflect unrealistic expectations and results, given the distinguishing nature of the District’s retail energy market. That is not to say that what is occurring in other jurisdictions is not useful for considering options for the District, but just as deregulation was a bust for the District when other states had embarked on it with uncertain results, the Office is concerned about jumping in without fully examining what is needed for the city to make the greatest impact.

D.
Dilemma: how to reconcile D.C.’s need to provide safe, reliable and adequate energy services at reasonable cost with the need to engage in energy conservation and energy efficiency to ensure that D.C. responds to the need to address the nation’s environmental concerns


This legislation reflects the D.C. Council’s attempt/efforts to address this conundrum/dilemma

Without undertaking a comprehensive study that will examine the projected 

impact of the District embarking on a comprehensive plan, what this Draft Bill does is provide but one solution to a very huge problem.  In this regard, OPC has reviewed legislative initiatives in neighboring jurisdictions, including the Maryland Energy Administration’s (“MEA”) recently released Maryland Strategic Energy Plan. OPC believes MEA raised the appropriate questions:

· What are the challenges to keeping electric bills down?

· What are the challenges to keeping the lights on?

· What are the challenges to keeping the environment healthy?

The MEA recommended to Governor O’Malley that the state: (1) establish a Strategic Energy Investment Fund that would consist of revenue generated through the sale of carbon allowances under the Regional Greenhouse Gas Initiative to fund the research of programs to reduce or mitigate the effects of climate change and fund energy efficiency programs that reduce statewide electricity consumption and invest in renewable technologies while also developing financial tools to attract clean energy businesses; (2) reduce electricity consumption by legislating the state’s goal of reducing overall electricity consumption by 15% by 2015, create target electricity savings, encourage the adoption of energy efficient measures for residential and commercial buildings, and evaluate smart meters and smart grid technology; (3) increase the state’s electricity supplies by strengthening the renewable energy portfolio standard, enhance solar and geothermal grants, encourage long-term contracts for new generation, evaluate the creation of a power authority to explore options to meet peak load, and increase green power purchases in order to mirror the Renewable Portfolio Standard requirements; (4) enhance the state’s energy planning by requiring a biennial state energy plan, promoting regional transmission and electricity planning, establishing a central repository to gather and analyze energy use, consumption and production data for public dissemination, and requiring integrated resources planning, and (5) creating a Green Workforce Development Task Force and a clean energy center.
Again, Maryland’s energy market has characteristics that do not resemble characteristics existing in the District’s energy markets. In one significant area, the Maryland PSC has agreed to a revenue decoupling mechanism proposed by PEPCO, which the MEA supports in its strategic plan, as an incentive for utility administered energy efficient programs.  OPC does not support revenue decoupling and strongly opposed the proposal in the PEPCO distribution rate proceeding.  OPC also opposed PEPCO’s Blueprint for the Future, PEPCO’s proposal to be the District’s energy efficiency utility.  
The development of a comprehensive strategic energy plan is critical to ensuring that every possible option for addressing the energy challenges the District of Columbia faces has been vetted. A comprehensive energy plan may ultimately contain the components identified in the Draft Bill, but may also contain other components that may be more cost effective. Taking the time to explore the possibilities and determining the best fit for the District of Columbia is a worthwhile and beneficial endeavor, which OPC supports as necessary at this juncture.

OPC does not favor imposing greater costs on the residential rate class to solve a problem that may be linked to greater energy consumption in the commercial rate class.  What is needed is a more collaborative approach among the city’s government, residents, visitors, businesses, nonprofit organizations, and energy consumers to determine the best ways to reduce the city’s environmental footprint, while also finding ways to reduce energy prices.
IV.
Sustainable Energy Utility is not a Panacea, Just one more alternative in the current environment 
A.
OPC’s Understanding of The Intent and Operations of the SEU
In October 2007, OPC staff attended a presentation by Dr. John Byrne, Co-Chair, 
Delaware Sustainable Energy Utility Task Force during which he described Delaware’s Sustainable Energy Utility (“SEU”). This presentation was helpful as OPC considered the merits of the SEU proposed by the Draft Bill. At the time of this presentation, OPC had some concerns about the Delaware SEU handled ratepayer funds, a concern that remains in the Draft Bill. This section provides OPC’s general understanding of the pertinent provisions of the SEU concept, the centerpiece of the Draft Bill.  OPC will address specific concerns after this discussion.


1.
The D.C. Sustainable Energy Utility


Rather than establish an executive level energy agency and energy czar OPC believes is essential, the Draft Bill creates three players: the SEU, the SEU Oversight Board and DDOE. The SEU is “a private contractor selected to develop, coordinate, and provide programs for energy end-users in Washington D.C. for the purpose of promoting the sustainable use of energy in Washington, D.C.”
 Critical to one’s understanding of the Draft Bill is that participation in the programs provided by the SEU is voluntary.  However, virtually every District ratepayer will be subject to a surcharge to fund these programs, even though they may elect not to participate.
Under the draft Bill, the SEU:
· Designs and delivers end-user energy efficiency and customer-sited renewable energy services under a 5-7 year contract for no less than an average of $15 million per year subject to revocation if requirements not met

· Must reduce overall electricity and natural gas use by established levels; reduce peak electricity demand; implement programs & incentives to install renewable energy equipment; foster development of green-collar jobs; reduce energy bills for low-income residents; coordinate efforts with similar entities in neighboring jurisdictions operating DSM programs; submit bids that meet or exceed performance requirements

· Provides bi-annual performance progress reports to SEU Oversight Board and DDOE

· Cannot be an incumbent electric or natural gas utility, except as an implementation contractor

· Receives up to $20 million annually from Sustainable Energy Utility Trust Fund

· May raise bonds with a cumulative initial value up to $100 million to fulfill SEU contract terms

The Draft Bill also establishes a SEU Oversight Board “comprised of public and private sector representatives that acts to advise the DDOE in the development and revision of SEU performance targets.”
 More specifically, the SEU Oversight Board consists of eleven members (serving two years): DDOE (chair); DC PSC; OPC; two designees from Council’s utility regulation committee chair; four mayoral appointees from building industry, building management industry, residential customers, and renewable energy industry; one each from natural electric utilities.
 DDOE is required to staff and fund the SEU Oversight Board.
 

The SEU Oversight Board:

· Sets and approves rules governing its structure and function

· Reviews the requests for proposal developed by DDOE for the SEU and provides recommendations based on its analysis

· Sets annual and contract term performance requirements

· Considers SEU request to change performance targets

· Sets performance-based incentives for the SEU contract

· Selects an independent entity to monitor and verify SEU reported results

· Prepares an annual report for D.C. Council on the SEU’s performance

DDOE:

· Convenes the SEU Oversight Board

· Issues RFP for SEU

· Selects the SEU through an open, competitive bidding process
 

· Provides staff, funding and other resources for the SEU Oversight Board

· Ensures program implementation continuity and funding between SEU contract terms

· Administers existing energy efficiency, renewable energy, and universal service funds until SEU commences activities

· Manages routine administration of the SEU contract

2.
Sustainable Energy Trust Fund

The Draft Bill establishes a Sustainable Energy Trust Fund to be used to fund the SEU, the activities of the SEU Oversight Board, and DDOE’s administration of the SEU.
   The Sustainable Energy Trust Fund will be funded through a non-bypassable charge on bills issued by PEPCO and Washington Gas.
 Additionally, the Draft Bill proposes to repeal the Reliable Energy Trust Fund and the Natural Gas Trust Fund and transfer remaining funds to the Sustainable Energy Trust Fund.
 The Draft Bill establishes the Office of the Chief Financial Officer as the fiscal agent responsible for managing the funds to support SEU activities.
  



3.
Energy Assistance Trust Fund

The Draft Bill also establishes an Energy Assistance Fund funded through a non-bypassable charge on bills issued by PEPCO and Washington Gas to be used solely to fund the Universal Service Program established by DDOE.




4.
Other Provisions

The Draft Bill contains other proposed mandates regarding net metering standards,
 solar therm systems,
 renewable energy source standards,
 solar renewable energy credit purchases,
 Green Building benchmarks,
 added roles for OPC and the DC PSC,
 and interconnection standards.
  The Draft Bill also proposes a minor amendment to the Mayor’s authority to prepare a comprehensive air pollution control program that allows the Mayor to advise, cooperate and enter into agreements and agencies of any state or political subdivision, regardless of whether it is adjacent to the District of Columbia.

V. OPC is neither “for” or “against” the SEU concept, but is interested in ensuring consumers receive safe and reliable energy service at reasonable rates
OPC believes the SEU concept is but one option for achieving reliable, 
clean and affordable energy for the District. OPC has concerns about the SEU concept, and, for the reasons outlined below, does not take a position as to whether the SEU is the solution that addresses the current dilemma discussed above. Again, it is critical that the District of Columbia take a more comprehensive look at the state of the District’s electric market.  After assessing the markets, the city must determine the reasonable goals that must be set to ensure the District obtains reliable, clean and affordable energy.
VI. OPC’s observations and concerns

1. Additional level of bureaucracy

Given the multiple players involved with developing energy 
efficiency programs for the District, the Draft Bill proposes an additional level of bureaucracy in the form of a private contractor that is tasked with accomplishing an objective established by the legislature.  While there may be some concern about the current process for evaluating the merits of energy efficiency proposals, substituting that process may add additional bureaucracy that may not provide the timely, tangible results that the Draft Bill seeks to achieve.  
2. Shifting statutory authority in D.C. Code § 34-1514 (RETF) and § 34-1651 (NGTF) from DCPSC to SEU Oversight Board
One significant question is whether the proposed shifting of 
authority for evaluating and adopting programs from the statutory utility regulator to a private contractor makes good practical and fiscal sense when the private contractor operates under funding from District of Columbia ratepayers.  The Draft Bill removes the DC PSC’s role in D.C. Code §§ 34-1514 and 34-1651 to determine, among other things, whether proposed energy efficiency and universal service programs serve the public interest, particularly when public funds are being used to fund such programs.  The Draft Bill further removes the DC PSC’s statutory responsibility for studying, and issuing a report on, the current state of the energy markets in the District and market opportunities for the implementation of energy efficiency and renewable energy programs.  Because the DC PSC is focused on ensuring that programs serve the public interest, this responsibility cannot be shifted to a private contractor without any statutory responsibility to protect the public interest.  
3. SEU is not accountable to D.C. Ratepayers

The DC PSC has broad statutory authority regarding the maintenance of the District’s electric and natural gas distribution systems.  Consequently, if ever there is a concern about the provision of utility service, including energy efficiency service, the DC PSC is responsible for ensuring that such service is safe, adequate, and offered at just and reasonable rates.  The SEU and its oversight board are accountable to no one under the proposed regime. Now, if the District elects to use public funds for the purposes outlines in the Draft Bill, such proposed regime may be an option, leaving the oversight to the D.C. Council, a branch of government responsible for the city’s fiscal policy.  However, when ratepayer funds are being used, it is the DC PSC that has that responsibility.
The SEU will be retained by contract and given a budget of approximately $20 million a year with which to discharge the responsibilities consigned to it by contract.  The SEU itself will have no funds at risk; its shareholders will invest no capital in this venture. Only D.C. ratepayer funds will be at risk under the proposed SEU concept.  In the event that programs fail, ratepayers will pay for those failures.

A corporation’s board of directors is immediately accountable to the shareholders for all its actions (and failures to act).  The SEU has no such body to hold it accountable for its actions.  A DC PSC-jurisdictional public utility is accountable to its shareholders and to the Commission.  In the event that a project or program is, for example, 10% over budget, the public utility is accountable in the first instance to the Commission, and ultimately to its shareholders if costs are disallowed by the Commission. The proposed SEU will not be subject to similar discipline.  The only recourse against the SEU would be for DDOE to revoke the contract should SEU fail to meet its requirements
 or not renew the contract at the end of the term.  These remedies are effective for obvious failures to meet contractual obligations, but provide little means to discipline the SEU to seek the most efficient and most cost effective means of accomplishing an end.  Consumers will pay the price for this lack of discipline.
4. No enforcement authority in SEU Oversight Board
The proposed SEU would be subject to an Oversight Board comprising 11 members: a representative of DDOE, the DC PSC, OPC, two designees from the District Council’s regulation committee chair, four mayoral appointees from building industry, building management industry, residential customers, and renewable energy industry, and one each from the incumbent natural gas and electric utilities.
  The Oversight Board essentially drafts and approves annual guidelines and contract performance requirements for the SEU, but lacks any enforcement authority over these guidelines and performance requirements.

A particularly bemusing mandate is that the SEU “shall be responsible for reducing the energy use of the District’s largest energy users.”
  The largest energy users in the District are the federal government, the District government and entities such as DC Water and Sewer Authority and Washington Metropolitan Area Transit Authority.  The SEU cannot force the federal or District governments or any large energy users to reduce their energy consumption.  If these users choose not to cooperate, the SEU has no recourse.

5. SEU is a de facto monopoly over sustainable energy services in D.C. without the traditional monopoly oversight

The Draft Bill essentially gives the SEU a de facto monopoly over sustainable energy services in the District without imposing the requisite oversight traditionally associated with monopolies.  The Draft Bill identifies no formal process whereby the SEU can be held accountable for its actions and decisions.  Nor does the Draft Bill establish a forum for reviewing the SEU’s actions or establish a standard for reviewing such actions.  The DC PSC will have no jurisdiction over the SEU or its actions.  Similarly, OPC will have no formal means of questioning or challenging the proposed actions of the SEU.

6. High program costs-projected to be $26 million annually; $13-14 million more than current amounts being collected from ratepayers
On an annual basis, the current Reliability Energy Trust Fund and Natural Gas Trust Fund cost District consumers approximately $10,825,204 and $1,629,306, respectively, or a total of approximately $12,454,510.  Based upon 2007 usage, the non-bypassable surcharge for the proposed Sustainable Energy Trust Fund would collect approximately $21 million per year from District consumers, and the proposed Energy Assistance Trust Fund Surcharge, would collect an additional approximately $5 million from District consumers.  In total, these two funds will cost District consumers of approximately $26 million and constitute an annual rate increase of approximately $13,000,000 to $14,000,000.  
7. Burdens D.C. Ratepayers rather than D.C. Taxpayers because this is being funded by ratepayers, every dollar spent must be a good dollar
When coupled with the rising electric generation and transmission costs discussed above, the cost to fund the Sustainable Energy Trust Fund and the Energy Assistance Trust Fund is significant. Moreover, the pockets of District consumers may be tapped by an increase in the distribution rates paid to PEPCO. Given the tremendous burden on ratepayers, it is vitally important that every dollar spent be spent wisely and in furtherance of the public interest.
8. Proposed Increase in Renewable Portfolio Standards Will Drive up Retail Electricity Prices

The increase in renewable energy portfolio standards will inevitably cause upward pressure on wholesale electricity prices, which in turn will be reflected in retail electricity prices. The Draft Bill would mandate an increase demand for renewable energy sources. This demand will be inelastic irrespective of price.  In addition, supply to meet the demand will be inelastic in the short- to medium-term (like all energy generation capacity).  Thus, if supply is insufficient to meet the demand of all renewable energy portfolio standards in the Eastern Interconnection, the price will move well above the competitive market level.  The Draft Bill provides no price cap or release valve that would mitigate excessive prices.  

There are similar concerns about inadequate supply in the long-term.  When you look at the possible sources of renewable energy set forth in the Renewable Energy Portfolio Standard Act of 2004, one has to question how many of those sources are viable in even the extended PJM footprint or adjacent regions.  Except for some larger solar energy projects located in desert regions, facilities to utilize solar energy are typically on an individual consumer basis because of the substantial land over which solar panel arrays need to be arranged for a central station solar generator.  Wind energy generation, while becoming more prevalent, continues to meet resistance on environmental and aesthetic grounds.  The same is true of ocean, wave and tidal generators.  There is little if any geothermal generation east of the Mississippi River and the prospect of adding significant hydroelectric facilities east of the Mississippi seems highly unlikely. Waste-to-energy facilities are also increasingly the subject of complaints concerning their potential environmental impacts.  Of the list of renewable resources included in the legislation, all that remains are qualifying biomass, methane, and fuel cells.  Mandatory increases in RPS, without increases in supply of qualifying resources, will inevitably lead to increased wholesale electricity costs.  

9. Ratepayers will subsidize private sector “green collar” jobs

The Draft Bill also mandates that the SEU “shall be responsible for fostering the development of green-collar jobs in the District.”
  Under this mandate, District ratepayers will be required to subsidize, through mandatory non-bypassable surcharges on their utility bills, the cost to develop private sector “green collar” jobs.  

10.
SEU Trust Fund and Energy Assistance Trust Fund Surcharges Will Be Paid By Residential Aid Discount Recipients

The language in the Draft Bill suggests that all consumers other than those participating in the residential essential service (“RES”) program will be subject to the surcharge that will be collected by Washington Gas and PEPCO to fund the Sustainable Energy Trust Fund and the Energy Assistance Trust Fund.
 Stated differently, consumers who participate in the residential aid discount (“RAD”) program, which provides discounted electricity service for the District’s low income households, will be subject to a surcharge. Consumers who participate in the RES program, which provides discounted natural gas service for the District’s low income households, will not be subject to a surcharge.
11.
Section 10 Appears To Impose Additional Duties on OPC and the DC PSC

Section 10 of the Draft Bill has the potential to drastically change the statutory standards of the PSC and OPC.  It states in full:

(a) The Public Service Commission shall through its decisions, orders, and regulations attempt to minimize the negative effects of energy company operations on public safety, the economy of the District and its residents, the conservation of natural resources, and environmental quality.

(b) The Office of the People’s Counsel shall through its advocacy and outreach efforts attempt to minimize the negative effects of energy company operations on public safety, the economy of the District and its residents, the conservation of natural resources, and environmental quality.

OPC and the DC PSC are already charged with ensuring District utilities’ facilities, services, and rates are reasonably safe, adequate, and in all respects just and reasonable.  The Draft Bill, however, appears to impose an additional affirmative obligation on OPC and the DC PSC to ensure District utilities’ facilities, services, and rates conserve natural resources and preserve environmental quality.  Does this mean that, for example, because of the potential threat of EMF or the negative effects of overhead distribution lines on lines of sight, a complaint could be brought arguing that the DC PSC has an affirmative obligation to “minimize” these negative effects?  The terms “minimize” and “negative effects” are extremely broad and could be read to require OPC and the DC PSC to act without regard to cost.    If this reading is correct, Section 10 would constitute a fundamental change in focus of the regulatory scheme in the District.
VII. OPC’s Recommendations (Guiding Principals are Fiscal Accountability, Governance and Enforcement Authority)

1.
Request a report from the DC PSC on the current state of the energy markets and market opportunities for implementing energy efficiency and renewable energy programs
D.C. Code §§ 34-1514 (c) (4) (A) and 34-1651 (f) (1) require the

DC PSC to “study, and issue a report on, the current state of the energy markets in the District and market opportunities for the implementation of energy efficiency and renewable energy programs.”  OPC is unaware of any such reports being issued that would provide the D.C. Council and the public with information that would enable the Mayor, the D.C. Council, OPC, and ratepayers to make an informed decision about the direction in which the city should proceed. Merely shifting responsibility from the governmental agency charged with the responsibility provides a quick fix to a problem that needs thorough evaluation.
2. Need to clarify goals and objectives for D.C. and SEU to ensure accountability
As we stated earlier, a much needed approach before moving 

forward with this legislation is the development of clear, tangible goals and objectives that ensure that the District can meet the desired goal of reliable, clean and affordable energy. The Draft Bill attempts to do that but leaves much of the decision making to an SEU Oversight Board with no accountability to the ratepayers that will ultimately fund the undertakings.
The SEU Oversight Board is charged with drafting and approving a set of annual and contract term performance requirements for the SEU based on a number of vague, sometimes nonsensical, guidelines.  For example, “[the SEU] shall focus on reducing the electricity and natural gas bills of low-income residents in the District.”
  It is unclear from the mandate how this goal is to be achieved.  As discussed above, District ratepayers’ rates will be increasing under the proposals of the Draft Bill.
   It would seem that, at least in the near-term, the only way to reduce the bills of low-income consumers is to subsidize the service to them.  
3. Need to identify “best practices” energy savings programs

Much has been written and discussed about the “best practices” for 

providing reliable, clean and affordable energy.  It is critical for the D.C. Council to determine and reflect on the “best practices” while evaluating what may best serve the District of Columbia.  Some best practices may work best for jurisdictions that retained generating facilities and operate with multiple energy utilities.  The District has a different make up.  Consequently, what’s good for one jurisdiction may not ultimately be the “best” for the District of Columbia. 

4. Need to provide enforcement authority for SEU to ensure measureable goals and objectives are met

Stronger enforcement powers must be given to the SEU Oversight Board, for example to ensure goals and objectives are met by the SEU. The SEU Oversight Board must have the authority to force the government and commercial sectors, for example, to meet energy efficiency goals that are timetable specific. Otherwise, if such goals are not met, there is no incentive in place to ensure compliance. Thus, the city’s goals may not be reached.
5. Need to protect D.C. Ratepayer investment with a reasonable rate of return on amounts collected to fund Sustainable Energy Trust Fund 
Given the lack of accountability from the SEU and the SEU 
Oversight Board to District ratepayers who will pay for SWEU undertakings, the D.C. Council must provide a mechanism that ensures the SEU is fiscally prudent.  At the Delaware SEU presentation, OPC raised a question regarding the practicality of providing ratepayers with a rate of return on the amount of their “investment” in the SEU via the Sustainable Energy Trust Fund surcharge.  The investment of District ratepayers should be protected with a reasonable return, especially since not all ratepayers will participate in SEU administered programs.
6. Given the cost, there needs to be an understanding of the corresponding benefits that D.C. Ratepayers will receive

The desirability and benefits of potential reductions to electricity and natural gas consumption, potential reduction to peak demand, and increased development and use of clean and other renewable energy technologies should not obscure the very real fact that the achievement of any of these goals will come at a cost to consumers.  The question that must be answered is: “What will be the cost to consumers?”  The D.C Council’s decision whether or not to enact the Draft Bill into law must be an informed one in which the benefits that the Draft Bill is intended to obtain are weighed against the costs to consumers to obtain those benefits.  This is not to prejudge whether such cost should be incurred, but rather to make it clear to the D.C. Council that there will be a price to be paid by consumers and that the D.C. Council must consciously decide the costs are worth the benefits.
7. Need to ensure consumers receive proper education of SEU programs and adequate safeguards and protections
Critical to the success of any programs administered by the SEU is 

adequate consumer education to ensure that consumers are aware of the programs and how they can meaningfully participate. Considering the fact that consumer participation in any SEU administered program is voluntary, the ability of the District to reach its stated goals and objectives to provide reliable, clean and affordable energy is the message being communicated to the public to prompt participation. Additionally, to the extent there is a need to ensure that District consumers are protected by actions of a private contractor, the District must consider the development of essential consumer safeguards and protections.
8. Need a bond to compensate D.C. Ratepayers for amounts paid if SEU is unable to meet goals and objectives

In addition to providing a return on the investment being made by 
District ratepayers, there needs to be a bond established that further protects this investment. The SEU, unlike a regulated utility operating in the District of Columbia, is not answerable to District ratepayers.  Because the SEU and the SEU Oversight Board may not consider programs utilizing standards utilized by the DC PSC to evaluate the effectiveness of proposed energy efficiency programs, there is no assurance that the investment will produce the expected goals and objectives which would provide benefits to the District and its ratepayers.  The SEU proposal in the Draft Bill burdens ratepayers with all the risk. A bond should be procured so that the SEU can reimburse ratepayers accordingly. 
9. Need to encourage diversified portfolio management with focus on procuring energy through long-term contracts
As the D.C. Council considers the entire market for reliable, clean and affordable energy, OPC recommends the D.C. Council consider (1) the potential benefits of an SOS procurement process that reflects an actively managed portfolio of diverse resources, including long-term acquisitions beyond the existing three-year ladder in order to minimize cost and manage risk on behalf of consumers, (2) the full range of available resource types and product durations, (3) whether  SOS procurement can and should accommodate goals such as fuel diversity (both of type and source) and diversity of suppliers at all stages of planning and implementation, and (4) whether energy efficiency can be procured as a comprehensive, long-term program, with SOS procurement providing the remainder of default service supply through a managed portfolio. 
10. Need a detailed analysis of the impact of increased renewable energy portfolio standards on D.C.’s electricity prices

There should be a detailed analysis of the likely upward pressure on wholesale electricity prices as a result of increases in the RPS standards for the District (and in other jurisdictions in the Eastern Interconnection).  The District Council should have before it a realistic evaluation of the prospects for increased development of renewable resources and other mechanisms to mitigate potential upward pressure on wholesale electricity costs. 
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